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are at large, and happen to stray upon a railroad, the person in 
charge of trains on it, are absolved from the duty of using care to 
avoid unnecessary injury to them. It has been shown that this 
doctrine has no application in this state; those decisions, therefore, 
are of no authority here. We recognize the maxim, Sic utere tuo 
ut alienum non Icedas, as a principle, founded in justice, and essen- 
tial to the peace, order, and well being of the community ; as appli- 
cable to the enjoyment of all property, and the exercise of all 
rights incident thereto, to the protection of which the weakest are 
entitled, and from the observance of which, the most powerful are 
not exempt. 

For the error in the charge of the court below to the jury, the 
judgment is reversed, and the cause remanded for further proceed: 
ings. 



In New Jersey Chancery, October Term, 1854. 

JOHN D. GLOVER AND OTHERS VS. ALEXANDER A. POWELL AND OTHERS. 

Bill for Injunction. 

1. In 1700, the Legislature of New Jersey authorized certain owners of meadow 
lands along Little Timber Creek to dam the said creek. Such act is constitutional, 
and vests an interest ; it is more than a mere license, and cannot be revoked by 
the State. 

2. The Legislature must be the sole judge and arbiter in determining what streams 
shall be navigable, and when they may be obstructed and their navigation de- 
stroyed for public necessity or convenience. 

3. An individual cannot question the legislation of the State as to the rights of 
navigation, unless he can call to his aid the paramount authority of the general 
government. 

4. What constitutes a navigable stream. 

5. In 1854, the Legislature passed an act for the removal of the dam erected and 
continued under the act of 1760; the act of 1854 violates the Constitution of the 
State, and an injunction will be granted by this Court to restrain any action 
under it. 

6. A forfeiture cannot be declared by the Legislature, it can only be done by the 
Courts in due process of law. 
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The bill alleges that the complainants are the owners in severalty 
and in fee simple of about 128 ffo acres of meadow land, situate in 
the township of Union, in the county of Camden, on both sides of 
a small stream of water, called Little Timber Creek, emptying into 
the River Delaware, five miles below Camden City ; that the said 
meadow was reclaimed from the tide waters of the Delaware some 
time in or previous to the year 1760, by the owners of the said 
meadow, who at their own expense erected a dam about a quarter 
of a mile in length at the mouth of the creek, with sluices and other 
water works in the dam so as to exclude the tide from the meadow 
and drain the water therefrom, and by digging ditches ; and have 
thus greatly improved the meadow. That the expenses of such dam 
and improvements have cost not less than $8,000 ; that to remove the 
said dam would wholly destroy the value of the meadow and im- 
provements ; that the said creek is about 125 feet wide at its mouth, 
that it gradually becomes narrower as you pass up it ; that if the 
dam should be removed, the tide would flow up about two miles ; 
that its depth varies, — at some places it would probably be entirely 
bare at low water, and at other places five or six feet in depth, and 
that it never was or could have been, and would not now, if the 
said dam should be removed, be of any material importance for 
purposes of navigation ; that the complainants are unable to state 
by what authority the dam and water works were originally erected, 
but that on the 20th day of November, 1760, the Legislature of the 
Colony of New Jersey passed an act entitled " an Act to enable the 
owners and possessors of meadow lying in Little Timbe'r Creek, in 
the county of Gloucester, to support and maintain a certain bank, 
dam, and other water works lately erected across said creek, in order 
to prevent the tide from overflowing the same, and to keep the 
former water course of said creek open and clear." That the said 
dam and water works so authorized by said act were duly erected, 
and are still kept up by the owners of said meadow, and that by 
taxes levied from time to time upon the said owners and their 
lands, under the said act the said dam and water works have ever 
since been maintained, and the water course kept open and clear. 
That the said dam and water works are the absolute property of 
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the complainants, and that it is not competent for the Legislature 
of New Jersey to require or authorize the said works to be removed 
without providing compensation. That the Legislature of New 
Jersey, at its last session passed an Act entitled " an Act to restore 
the navigation of Little Timber Creek, in the township of Union, in 
the county of Camden," as follows, to wit : 

"Be it enacted by the Senate and General Assembly of the 
State of New Jersey, That Little Timber Creek is hereby declared 
to be a public highway, in all respects as fully as it was before the 
said creek was dammed at the mouth or entrance thereof into the 
River Delaware, and the Township Committee of said Township 
are hereby authorized and required at the expense of said township 
to remove the said dam, and thereby open the navigation of the 
said Little Timber Creek, on the first day of September, 1854" 

The bill further alleges that the said act is unconstitutional and 
void, because it does not make and provide compensation to the com- 
plainants for the injury they will sustain by the removal of the dam. 
That the defendants, who are the said Committee, intend on the 
first of September to remove the dam and water-works. The bill 
prays that the defendants and their successors in office may bo 
restrained from moving the said dam or any part thereof, and 
thereby or otherwise opening the navigation of said Little Timber 
Creek. 

A copy of the Act of 1760 was annexed to the bill. 

On filing the bill, the complainants applied to the Chancellor for 
an injunction. The Chancellor ordered a copy of the bill of com- 
plaint to be served on the defendants, and a rule to show cause on 
a day and at a place therein mentioned, why an injunction should 
not issue. 

The defendants filed a joint and several answer. 

The answer alleges, that before the said dam was erected, the tide 
did flow up said creek for more than two miles, so that the said creek 
was, for that distance, navigable for scows, barges, shallops and 
other flat-bottomed vessels, of not less than twenty-five tons bur- 
then, and of a depth, for that distance, of not less than five or six 
feet, and for the greater part of that distance of a much greater 
24 
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depth, and which, if said dam had not been erected, would have 
been of material importance for navigation. That they do not be- 
lieve the said dam was erected by authority of law, but charge that 
the said dam and water works were erected by the unauthorized 
and illegal action of the owners of said meadow, for their own pri- 
vate purposes, without regard to the navigation ; and were, when 
originally erected, and until sanctioned by the Act of 1760, a pur- 
presture and nuisance, liable to be at any time abated. That in 1760, 
the navigation of said creek, being supposed to be of little immediate 
importance, the Legislature passed the act referred to, subject to the 
provisoes and conditions therein contained ; that the said Act made 
it the duty of the said land owners to keep the water course of the 
creek between certain dams mentioned in the said Act, and com- 
prising the navigable part of said creek, open and clear, so as to give 
the water a sufficient fall from off the meadows at the head of the 
same ; which condition and proviso of said Act was essentially ne- 
cessary, as well to preserve the channel of said creek for future use 
for navigation, as by maintaining the drainage of said meadows to 
prevent the water from becoming stagnant and injurious to the 
health of the adjacent country. That the said Act gave no right 
of property, absolute or otherwise, as against the public, and the 
then Colony of New Jersey, to the said owners of said meadows, 
dam and water works, and in and to the bed of the said creek, but 
was simply a license or toleration of a nuisance, and authorized the 
continuance of the said dam for the purpose of draining the mea- 
dows during the pleasure of the said Legislature, the said license 
being liable to revocation whenever the public interest required it. 
The answer further alleges that the natural water course of said 
creek has not been kept open and clear, according to the terms of 
the Act ; that in consequence of this neglect, the water has become 
stagnant, the meadows deteriorated in value, and the health of the 
inhabitants of the adjacent country, and more particularly of the 
city of Gloucester, has been greatly injured, and the said stagnant 
waters have become a nuisance highly injurious to the inhabitants ; 
that in the opinion of said defendants, if the said dam were re- 
moved, the meadows would be improved by the deposits, &c; that 
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the said dam is so injurious to the health of the inhabitants as to 
require its abatement; that the settlement and opening of the 
country, and the increase of the population adjacent to the creek, 
making the navigation of increased importance, and the nuisance 
requiring the opening of the creek to the tide, the Legislature, at 
its last session, passed the Act recited in the bill of complainants ; 
they admit that they are the township committee, and that as such 
officers, and as agents of the Legislature, they submit that the 
Legislature have a right to direct the dam to be removed, &c. 

Counsel were heard on both sides. 

A. Browning and W. L. Dayton, for complainants, insisted — 

First. That the legislature have power and authority to authorize 
the damming of small navigable creeks, Wilson et al vs. Black Bird 
Greek Marsh, Co., 2 Peters, 245 ; Cox vs. State, 3 Blackford, 197 ; 
Sinickson vs. Johnson, 2 Harr. 152. 

That the power had been frequently exercised by the legislature, 
Learning & Spicer, 554, Allison's Laws of N. J. under word Marsh 
52 acts are found of this character, Gilford's Index, letter D. 

Second. The act of 1760 has the same force and effect as if it au- 
thorized the original erection of the dam, 2 Kent, 616; 3 U. S. D. 
244, title Principal and Agent, §273-4-5. 

Third. The power in the State is based upon the principle, that 
in the State is vested the right of property in the bed of the river, 
Angell on Tide Waters, 20-22. The dam is the private property of 
the individual who erected it. 

Fourth. The Act is unconstitutional. Art. 1, § 16 of the Consti- 
tution of N. J. declares, " Private property shall not be taken for 
public use without just compensation." And again, Art. 4, section 
7, p. 9, " Individuals or private corporations shall not be author- 
ized to take private property, for public use, without just compen- 
sation first made to the owners. 

Fifth. Vested rights of property acquired by virtue of a statute 
cannot be divested by repeal of the statute, Benson et al vs. The 
Mat/or, $c, of Neio York et al, 10 Barb. 223. 

Sixth. Where a license is executed, and the licensee has acquired 
rights, the license cannot be revoked so as to divest those rights, 
without compensation, 7 U. S. D. Tit. License, 346. 
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They also cited, 2 Harr.314, 3ib. 200 ; Angell on Water Courses, 
100, 1 Conn. 382; 1 Baldw, 205; 2 J. C. C, 162; 4 W. C. C. R., 
601. 

T. P. Carpenter and J. F. Randolph, for defendants, contra 
cited Hargrave's Tracts, 8, 9 ; Woolrych on Water Courses, 40 ; 
Angell on Tide Waters 80, 89 ; Arundill vs. MeCullough, 10 Mass. 
70, Saxton R. 380; People vs. Saratoga R. R. Co., 15 Wend. 135; 2 
Black. Com. 347 ; 2 Zab. R. 647 ; Charles River Bridge, 11 Peters, 
544 ; Providence Banks vs. Billings, 4 Peters, 514 ; Chitty's Pre- 
rogative, 391 ; 15 Vin. 94, License, E, note ; 6 Watts & Serg't, 101 ; 
9 ib. 9 ; Rundel vs. D. #■ R. C. Co., 1 Wallace, Jr. 275 ; Same case, 
14 How'd, 80 ; 13 Conn. 87 ; 2 Am. L. Ca. 506 ; 11 Metcalf, 55 ; 
2 Denio, 461 ; 1 Waterman's Eden on Injunc. 138, (note 1). 

Williamson, Chancellor. — When this bill was filed and on ap- 
plication for an injunction, an order was made, that a copy of 
the bill should be served on the defendants, and that they should 
show cause, on a day named, why an injunction should not issue. 
The defendants availed themselves of the opportunity thus afforded 
of putting in their answer to the bill, and of being heard by their 
counsel in opposition to the application. 

The bill is purely an injunction bill, and asks that the defendants 
may be perpetually restrained from demolishing a dam and water 
works connected with it, at the mouth of Little Timber Creek, in 
the County of Camden. 

Little Timber Creek is a small creek emptying into the river Dela- 
ware, about five miles below the city of Camden. The tide, when 
not obstructed, ebbs and flows about two miles up the creek. Some- 
time in, or previous to the year 1760, the owners of the meadow 
land adjacent to the creek, for the purpose of improving their 
meadows by the exclusion of the tide water, built a dam of about 
a quarter of a mile wide at the mouth of the creek, with sluices 
and other fixtures. In November, 1760, the legislature of the then 
Colony of New Jersey, passed an Act to enable the owners of 
meadows along the creek to support and maintain this dam and fix- 
tures, erected for the aforesaid purpose. The Act, after reciting 
the erection of the dam and its purposes, enacted that the said bank, 
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dam, and all other water works already erected, or which should 
thereafter be found necessary to he erected, for the more effectual 
preventing the tide from overflowing the meadows lying on the said 
creek, should be erected, supported and maintained at the equal ex- 
pense of all the owners and possessors of the meadows, according 
to the proportion that each of the said owners or possessors then or 
thereafter, might hold on the said creek between certain points in 
the Act designated. 

It further enacts, that the natural water course of the creek 
should be kept clear, and specified the manner in which it should be 
done. It then provides for the election, by all the land owners, 
yearly, of two managers, and empowers these managers to assess 
the owners and possessors of the meadows in such sum or sums of 
money, as shall be by them, or the survivor of them, deemed neces- 
sary for the supporting, repairing and maintaining the bank, dam, 
and other water works. It confers upon the managers power to 
collect the assessments by suit at law; or, if the owner of the 
meadow assessed is absent, and beyond the reach of legal process, 
it provides for the leasing of his land for the purpose of paying 
such assessment. There are other provisions of the Act to carry 
out its important object, viz : to make it compulsory on all meadow 
owners, whose lands are benefited and rendered more valuable by 
the dam and works, to contribute to repair and maintain them. This 
Act was accepted by the owners of the meadows. Managers were 
elected under it, and under and by virtue of its provisions the bank, 
dam, and water works have been repaired and maintained to this 
day. It is alleged that upwards of eight thousand dollars have been 
expended on the works, — that the value of the meadows has 
thereby been greatly enhanced, and that the demolishing the dam 
would destroy this value. 

The Legislature, at its last session, passed an Act declaring Little 
Timber creek to be a public highway, in all respects as fully as it 
was before the said creek was dammed at its mouth ; and the township 
committee is authorized and required, at the expense of the town- 
ship, to remove the dam, and thereby open the navigation of the 
creek, on the first day of September next. It is to enjoin the 
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township committee of the township of Union, in the county of 
Camden, from discharging the duty imposed upon them hy this Act, 
that this bill is filed. 

In the first place, it is insisted that the dam at the mouth of 
Little Timber creek destroys the navigation of a navigable stream 
where the tide ebbs and flows, and that the Legislature have no right 
or power to authorize such an obstruction. 

It appears from the pleadings, that at certain states of the tide, 
this creek, if unobstructed, is navigable by small flat-bottomed 
boats for at least two miles from its mouth. It does not appear 
that it ever has been used for the purposes of navigation. It has 
not been navigated since the year 1760. There is no allegation on 
the part of the defendants, and nothing in the case to show that its 
navigation now is demanded by the public interest, or that, as a 
navigable stream, it would be any way beneficial to the public for 
the purposes of trade or agriculture. Admit, for the sake of the 
argument, that the State Legislature has not the power permanently 
to obstruct or to destroy any navigable river within its territorial 
jurisdiction, it does not follow that any creek, or rivulet, in which 
the tide ebbs and flows, and which may be used at certain tides by 
small boats for individual convenience, is to be dignified with the 
appellation of an arm of the sea, or navigable river, and as such, 
beyond the jurisdiction or control of the Legislature, except as a 
public highway. Washed, as more than two-thirds of the borders of 
our State are by the sea, and by the rivers Hudson and Delaware, and 
their bays, the small creeks and rivers made by the force of the tides 
into the upland, in extent from a mile to six miles, are almost in- 
numerable. At high tides many of them may be navigated with 
small flat-bottomed boats, and have been occasionally used with ad- 
vantage by individuals owning the adjacent meadows, for the trans- 
portation of grass and perhaps other articles of merchandise. Many 
of them have been cut off from the sea under the express sanc- 
tion of the Legislature, for the purposes of reclaiming and im- 
proving the adjacent meadow land and extending public roads, and 
the navigation of many more has been totally destroyed without 
any legal authority, and no complaint made by the public or by in- 
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dividuals, on account of the manifest advantage resulting to the 
public from the obstruction. Most certainly a court of justice 
would not be justified in declaring that there is no authority in the 
State to determine when such streams shall be considered as navi- 
gable rivers, and be maintained and protected as such, or to deter- 
mine when they may be obstructed, and their navigation destroyed 
for the public necessity or convenience. The Legislature must be the 
sole judge and arbiter for the public in this matter, and courts have 
no right to question this authority. In the exercise of powers con- 
ferred by the Constitution upon the General Government, questions 
may arise between it and the State governments ; but no individual 
can question the legislation of the State in reference to what is 
called common rights of navigation, unless he can summon to his 
aid in some way the legislation of the General Government, which 
is of paramount authority. The authorities will, I think, be found to 
sustain this doctrine. Some will be found to go much further, and 
to declare that the mere fact of the tide ebbing and flowing, and of 
the channel being such as to make the creek navigable at certain 
periods of the tide, does not entitle it to the protection of the court 
as a public navigable river. In the case of The King vs. Mon- 
tague and others, 4 B. & C. 596, 10 E. 0. L. 413, it was decided 
that a public right of navigation in a river or creek may be extin- 
guished either by an act of Parliament, or writ of ad quod dam- 
num, and inquisition thereon, or under certain circumstances by 
Commissioners of Sewers, or by natural causes, such as the recess of 
the sea, or an accumulation of mud, &c, and where a public road, 
obstructing a channel (once navigable) has existed for so long a 
time, that the state of the channel at the time when the road was 
made, cannot be proved, there is a presumption in favor of the ex- 
isting state of things, and it must be presumed that the right of 
navigation was extinguished in one of the modes before mentioned, 
and the road cannot be removed as a nuisance to that navigation. 
In the case of The Mayor of Lynn vs. Turner, Cowp. 86, which 
was a suit brought against the Corporation of Lynn for not repairing 
and cleansing a certain creek, into which the tide of the sea was 
accustomed to flow and reflow, Lord Mansfield, on the argument, 
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asked counsel, " How does it appear that this is a navigable river ? 
The flowing and reflowing of the tide does not make it so, for there 
are many places into which the tide flows, which are not navigable 
rivers, and the place in question may be a creek in their own pri- 
vate estate." 

The flux and reflux of the tide is prima facie evidence of a navi- 
gable river, but it is not conclusive evidence, Miles vs. Rose and 
another, 5 Taunt. 706. The strength of this prima facie evidence, 
says Bayley, J., in the case of Bex vs. Montague, arising from the 
flux and reflux of the tide, must depend upon the situation and 
nature of the channel. If it is a broad and deep channel calculated 
for the purposes of commerce, it would be natural to conclude that 
it has been a public navigation ; but if it is a petty stream, navigable 
only at certain periods of the tide, and then only for a very short 
time and by very small boats, it is difficult to suppose that it ever 
has been a public navigable channel. In Commonwealth vs. Breed, 
4 Pick. 460, an information in the nature of a quo warranto 
Avas filed by the direction of the Legislature, alleging that Breed, 
the respondent, had erected and still maintains a bridge across a 
navigable arm of the sea between Chelsea and Belle Island, whereby 
the passing of vessels is obstructed, and requiring him to answer by 
what authority he claims to keep up and maintain the bridge. The 
respondent set up a law of Massachusetts, passed in the year 1816, 
which authorized him to build a bridge convenient for the accom- 
modation of the proprietors of Belle Island ; that it should be built 
with a draw not less than 15 feet wide ; that the proprietor should 
at all times, when necessary, have the draw raised at his own ex- 
pense for the convenient passing of vessels through the same. The 
Solicitor General replied, that the statute granted the respondent 
the privilege of erecting a bridge for the private accommodation of 
passing and repassing to and from the island, the same being the 
private estate of the respondent, and that the grant was not for any 
public easement or convenience ; that it was the interest of the 
state that the draw should be of sufficient width to permit the 
convenient passing of all such vessels as had been accustomed to 
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navigate the inlet before the erection of the bridge, and with such 
necessary piers, &c. 

The respondent rejoined that he had complied with the provisions 
of the statute, and thereupon issue was joined. The jury found, 
that the water above the bridge was navigable for coasting vessels 
of one hundred tons burthen, and was used before the building of 
the bridge, and that the draw was not of sufficient width. The 
Court said the Legislature are to determine when the public conve- 
nience and necessity require such an obstruction to navigation, and 
upon what terms and conditions it shall be allowed. 

In the case of Howe vs. Granite Bridge Corporation, 21 Pick. 
344, the Company were authorized to construct a road from Milton 
to Dover ; and to locate, build and construct a bridge across Neponset 
River in continuation of the line of the road. The plaintiff was the 
owner of a piece of salt meadow in Milton. He alleged that from 
time immemorial there had been a creek commencing at the highest 
part of the marsh, and passing through it to Neponset River, which 
creek was of sufficient depth and width to admit boats, gondolas, 
and light craft to pass up and down the creek in common tides, and 
that such craft might be used to advantage in removing the crops 
of hay from the marsh, that the defendants had laid out their road 
over the marsh and across the creek, and were proceeding to fill up 
the creek. An injunction was asked to restrain them. The 
Court decided that a creek in a salt meadow, in order to be 
deemed navigable must not be merely sufficient to float a small boat 
at high water, but must be navigable generally and commonly to 
some purpose useful to trade and agriculture. C. J. Shaw, in 
giving the opinion of the court, says, " It is not every ditch, in 
which the salt water ebbs and flows through the extensive salt 
marshes along the coast, and which serve to admit and drain off the 
salt water from the marshes which can be considered a navigable 
stream. Nor is it every small creek, in which a fishing skiff or a 
gunning canoe can be made to float at high water, which is deemed 
navigable. But in order to have this character, it must be navigable 
to some purpose, useful to trade and agriculture. It is not a mere 
possibility of being used under some circumstances, as at extraordi- 
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nary high tides, which will give it the character of a navigable 
stream, but it must be generally and commonly useful to some 
purpose of trade or agriculture." 

In the case of Thompson, Wilson and others, plaintiffs in error 
vs. the Black Bird Greek Marsh Company, defendants, 2 Peters, 
245, Black Bird Creek, in the State of Delaware, was navigable 
for schooners of upwards of ninety tons burthen ; under an act of the 
State of Delaware, the defendants constructed a dam across the 
creek by which the navigation was obstructed. The court decided 
that the act of the Legislature authorizing the dam was not in vio- 
lation of the Constitution of the United States. 

There can, I think, be no doubt that the Legislature had the power 
to authorize the erection of a dam at the mouth of Little Timber 
Creek. There is nothing in the case to show that it ever was a 
navigable stream, or that a boat of any size ever passed up it. 

The defendants further insist, that the dam having been originally 
made and constructed without the authority of the State, the true 
construction of the act of 1760 is to give to the defendants not a 
grant of any right which belonged to the state but a mere license 
to continue a nuisance already existing, and that this license was 
revocable at pleasure. 

It may well be questioned upon the case presented to the court, 
whether this dam was originally a nuisance, and whether it could 
not be maintained without Legislative sanction. If it was not a 
navigable river, then it might be obstructed without the authority 
of the Legislature ; and although the fact of the ebb and flow of the 
tide is prima facie evidence of its being a navigable river, it may 
be doubted whether the case presented does not overcome such 
evidence. At any rate, if the question for injunction turned upon 
that point, the court would not permit the defendants to be deprived 
of their property without affording them the opportunity of over- 
coming such evidence. 

But while it is true that the dam was not originally erected raider 
the act of 1760, the construction of this act contended for by the 
defendants cannot be admitted. The dam has been maintained 
under that act for nearly a century. The act did not authorize the 
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owners of the meadows simply to continue the dam, but it gave the 
authority of the State to compel its continuance. It has not been 
continued by the voluntary act of individuals, but they have been 
compelled to maintain it by the power and force of law. 

This act created a - quasi corporation, provided for the annual 
election of managers, conferred upon them power to assess property, 
and clothed them with authority to enforce these assessments. How 
then, with any propriety, can it be said, that this act was a license 
only to continue a nuisance already existing ? 

Whether this act can be repealed at pleasure so as to deprive 
parties who have acquired rights under it, is the important question 
upon which this case turns. 

The act of the Legislature passed the 17th March, 1854, which 
authorizes and requires the Township Committee of the township of 
Union to remove the dam, is in violation of the Constitution of the 
United States, which declares that no State shall " pass any bill of 
attainder, ex post facto law, or law impairing the obligation of con- 
tracts." It is a virtual repeal of the act of 1760. The last named 
act was a grant, and granted valuable powers to the owners of mea- 
dows along Little Timber Creek. In the Dartmouth College case, 
Justice Story remarks, " A grant of franchise is not, in point of 
principle, distinguishable from a grant of any other property. If, 
therefore, this charter were a pure donation, when the grant was 
complete and accepted by the grantees it involved a contract that 
the grantees should hold, and the grantors should not reassume the 
grant, as much as if it had been founded on the most valuable con- 
sideration." 

Under the provisions of the act of 1760 rights have become 
vested, and valuable property has been acquired. These powers 
and this property have been enjoyed under the protection of this 
act, for nearly a century past. The state has participated in the 
benefits conferred. The property acquired under the act, has 
been taxed for the support of the State and Municipal Govern- 
ments. It is in violation of good faith, it impairs the obligation of 
a contract which has been enjoyed to the mutual benefit of both 
parties, and it is therefore repugnant to the Constitution of the 
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United States. It is in direct conflict with repeated judicial deci- 
sions declaring similar acts void. Fletcher vs. Peck, 6 Cranch, 87; 
State of New Jersey vs. Wilson, 7 Cranch, 164 ; Dartmouth 
College vs. Woodward, 4 Wheat. 518; Terrett and others vs. 
Taylor and others, 9 Cranch, 43 ; Story's Com. on the Constitution 
of the United States, vol. iii. 256. 

The act of 1854 is also repugnant to the Constitution of the 
State of New Jersey. Art. 1, sec. 16, declares, private property 
shall not be taken for public use, without just compensation, and 
Art. 4, sec. 7, p. 9, individuals or private corporations shall not 
be authorized to take private property for public use, without 
just compensation first made to the owners. The dam and water 
works in question are private property. They have been constructed, 
maintained, and paid for, by the owners of the meadow along the 
creek. They have been acquired under the express sanction of 
law. The value of the meadow is destroyed by the execution of 
the law in question, and thus may be said with propriety to be taken 
from the owners. A partial destruction, or a diminution in its 
value is the taking of private property. This act cannot be carried 
into effect without a violation of the Constitution of the State. 

But to avoid the force of these objections to the act, the defend- 
ants set up in their answer, that this dam is a nuisance ; that the 
conditions contained in the act, and upon which the rights and 
privileges of the act are secured to the defendants have been violated, 
and that therefore the Legislature have ordered and have a right to 
authorize and direct the removal of the nuisance. But the defend- 
ants must justify themselves and can only justify themselves, 
under the act. The act declares the object to be to restore the 
navigation of the creek. The act can be executed for no other 
purpose. 

But suppose the conditions of the act to have been violated, and 
that the grant has been forfeited, the forfeiture must be declared by 
due process of law. The Legislature have no right to condemn the 
defendants unheard, and deprive them of their property in this 
summary way. If they can do it in this case, then may they 
repeal every act of incorporation on the statute book, upon the 
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same pretext. The injunction must issue. I am aware of the 
responsibility assumed by the court in interposing to prevent the 
execution of an act of the Legislature ; but the complainants have 
appealed to this court for protection, and I may not shrink from 
the duty they have imposed upon me. 
Injunction issued. 
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No. V. 

In our last number we drew from the case of Morris vs. Miller, 
in which the leading opinion was delivered by Lord Mansfield, an 
illustration of the truth, that what a judge says in pronouncing the 
judgment of the Court, is not necessarily, nor always law, though 
the decision itself be correct. It was our purpose, in the present 
number, to deduce a further illustration from a very recent Ameri- 
can case, correctly decided, in which the opinion of the Court was 
pronounced by an eminent living judge. But on reflection, we fear 
that our views for making the selection might be misapprehended, 
awaking unpleasant feelings not intended to be awakened, and thus 
that an injury would follow, overbalancing the good. When men 
are dead, and a certain time has been given for their bones to bleach 
and dry, we are all at liberty to overhaul and rattle them as we 
will ; but until then, great caution and circumspection are required. 

That a judicial dictum is not entitled to the weight of authority, 
is a very common observation, the truth of which needs not to be 
enforced. But the matter we wish to bring out, lies deeper. The 
remarks of Lord Mansfield, to which we called attention in our last 
number, were not what are usually understood to be dicta, but they 
were the very words in which the precise judgment of the Court 
was pronounced, being as much the essence of the decision as any 



